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.  INTRODUCTION

1. On 17 October 2014, the Permanent RepresentativeAwdtria to the
Organization for Security and Co-operation in EueofOSCE) requested the
OSCE's Office for Democratic Institutions and Hunfaights (OSCE/ODIHR)
to provide an opinion that would review the draftderal Law of Austria
amending the Law on the Recognition of Adherentislton as a Religious
Society (hereinafter “the draft Law”).

2. By letter of 21 October 2014, the Director of th8CE/ODIHR confirmed the
OSCE/ODIHR'’s readiness to review the draft Lawdompliance with OSCE
commitments and international standards.

3.  This Opinion has been prepared in response to blowve-mentioned request.

II. SCOPE OF REVIEW

4.  This Opinion analyzes the provisions of the dradtvLagainst the background
of its compatibility with relevant international iman rights standards and
OSCE commitments.

5. The Opinion is based on an unofficial English ttatisn of the draft Law and
errors may therefore result.

6. In view of the above, the OSCE/ODIHR would likertke mention that this
Opinion is without prejudice to any written or oreécommendations and
comments to the draft Law or other laws in the arethe freedom of religion
or belief or freedom of association that the OSQBHKR may make in the
future.

lll. EXECUTIVE SUMMARY

7. At the outset, OSCE/ODIHR welcomes the desire tatg and modernize the
1912 Law on the Recognition of Adherents to Islanad&eligious Society. The
aim of the draft Law, which is to clearly reguldte legal status of Islamic
religious in Austria, is to be viewed positively.t Ahe same time, certain
provisions of the draft Law may need to be amenddafing the draft Law into
line with international standards. In particulasnditions for the recognition of
Religious Societies would need to be eased, andvttle range of grounds
contained in the draft Law for the withdrawal otognition of such Societies,
and for the withdrawal of legal personality of theonstituent communities of
worship, should be significantly reduced. The ditadtv should also provide
more protection for the autonomy of the Religiousci8ties that it seeks to
regulate. In addition, provisions on the automatissolution of existing
associations spreading religious doctrine shoulcebeved from the draft Law,
and the prohibition on foreign funding should eitlbe removed or narrowly
worded. Provisions affecting the freedom of pedcafsembly should likewise
be removed and such questions should rather be dathl under other,
generally applicable legislation. Finally, additbrdata protection guarantees
should be provided in the recognition process.
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Based on the above, OSCE/ODIHR recommends thenfimigpamendments to
the current version of the draft Law:

1. Key Recommendations:

A.

To consider amending Articles 15 and 16 of the 8dsaw to more
closely reflect the definition of freedom of rebgi or belief contained in
international human rights instruments ratifiedtbg Republic of Austria
[par 12-16];

To remove provisions on the blanket dissolutioragdociations with the
purpose of spreading Islam [par 37-43];

To remove or significantly reword provisions of tti&ft Law which fail
to respect the autonomy of Islamic Religious Soesefpar 44-55];

To remove the ban on foreign funding of Islamici§iels Societies, or
to replace it with a significantly more targetedyision [par 56-58];

2. Additional Recommendations:

E.

To remove or clarify provisions on a positive aifié towards the state
and society, and on disruptions in the relationshgiween Islamic
Religious Societies and other religious communitigar 17-21];

To reduce and/or substantially amend the grounds wyghich denial of
recognition of Islamic Religious Societies may lasdxd [par 22-30];

To reduce and/or substantially amend the grounds which recognition
of Islamic Religious Societies may be revoked,her legal personality of
their constituent communities of worship may behdiawn [par 31-36];

To clarify provisions of sanctions in the draft Laag to the authority
imposing such sanctions, which actions they applyand their limitations
[par 59-60];

To remove provisions regulating the freedom of péacassembly from
the draft Law [par 61]; and

To include provisions on data protection in theomgdtion process [par
62].

IV. ANALYSIS AND RECOMMENDATIONS

1. International Standards

8.  This Opinion analyses the draft Law from the viempaf its compatibility
with international standards that Austria has utadken to uphold relating to the
freedom of religion or belief and the freedom ok@sation, as well as
important OSCE commitments in this area.
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9. Key international obligations in this area are eamtd in the International
Covenant on Civil and Political RigHtghereinafter “lCCPR"), in particular
Articles 18 (freedom of thought, conscience andji@h) and 22 (freedom of
association) and, in connection with these twotsgirticle 2 (obligation to
respect and ensure rights without distinction of &mnd). Moreover, the
European Convention on Human Rightisereinafter “the ECHR”) is likewise
applicable, in particular Article 9 (freedom of thght, conscience and religion)
and Article 11 (freedom of assembly and associatéoi, in connection to both
these rights, Article 14 (prohibition of discrimtran). Austria is also bound by
the Charter of Fundamental Rights of the Europeaiottf in particular by
Article 10 (freedom of thought, conscience andgieh) and Article 12
(freedom of assembly and of association) as well Asscle 21 (non-
discrimination).

10. In addition, Austria has entered into numerous cdaments related to the
freedom of religion or belief in various OSCE do@nts, notably in par 16 of
the 1989 Vienna Document, which sets out key rightsh as the right of
communities of believers to recognition of theigdé personality, the right to
maintain freely accessible places of worship, ahd tight to religious
education and training. Moreover, par 9.4 of theQL€openhagen Document
contains the general State obligation to respeetripht to manifest one’s
religion or belief, either alone or in communitytiwiothers, in public or in
private, through worship, teaching, practice andeobance, and obliges
participating States to ensure that the exercisthese rights may be subject
only to such restrictions as are prescribed by &wl are consistent with
international standards. Also, par 9 of the 2003astiacht Document
emphasizes the obligation to uphold the princigl@an-discrimination in the
area of religion or belief and the duty of the Stad facilitate the freedom of
religion or belief through effective national impientation measures. These
commitments were recently reaffirmed in a 2013 OS@ikisterial Council
Decision? The freedom of association is also protected iy K&@SCE
commitments (seénter alia, the 1990 Copenhagen Document, par 9.3).

11. The ensuing recommendations will also make refereas appropriate, to other
documents of a non-binding nature, such as the ZDBZE/ODIHR-Venice
Commission Guidelines on Legislation pertaining Religion or Belief
(hereinafter “the Freedom of Religion or Belief @elines”), the 2014

! The International Covenant on Civil and Politiifhts (adopted by General Assembly resolution
2200A (XXI) on 16 December 1966). The Covenant vedi§ied by Austria on 10 September 1978.

2 The Council of Europe’s Convention for the Pratettof Human Rights and Fundamental
Freedoms, entered into force on 3 September 19B68.donvention was ratified by Austria on 3
September 1958.

® Charter of Fundamental Rights of the European tlni®fficial Journal of the European
Communities, 0J/2000/C364/01, availablétp://www.europarl.europa.eu/charter/pdf/text _dh.p

* Kyiv 2013, MC Decision 3/13, Freedom of ThoughtnScience, Religion or Belief, available at
http://www.osce.org/mc/109339

® For an overview of these and other OSCE Human B&ioe Commitments, see OSCE/ODIHR,
Human Dimension Commitments? Edition, availableat http://www.osce.org/odihr/76894

® Guidelines for Review of Legislation PertainingReligion or Belief, prepared by the OSCE/ODIHR
Advisory Panel of Experts on Freedom of ReligionBwlief in Consultation with the European
Commission for Democracy through Law (Venice Consiois) (‘the 2004 Guidelines’), adopted by
the Venice Commission at its 59th Plenary Sessialune 2004, CDL-AD (2004)028.
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OSCE/ODIHR-Venice Commission Joint Guidelines oa tiegal Personality
of Religious or Belief Communitiéghereinafter the “Joint Guidelines on Legal
Personality”), the 1981 United Nations (UN) Decteama on the Elimination of
All Forms of Intolerance and of Discrimination Bdsen Religion or Belief
(hereinafter “the 1981 UN Declaratiofi’) UN Human Rights Council
resolutions, General Comments of the UN Human Righommittee and
reports of the UN Special Rapporteur on FreedoRedigion or Belief.

2. Preliminary Remarks

12. For those seeking to obtain legal personality forredigious or belief
community, the Austrian legal system affords thingges of legal personality.
The first and most basic form of such legal perBpnas the association
(Verein® under the 2002 Associations AMereinsgesejzwhich is open to all
types of associations, including religious or detemmunities. The second is
the Registered Religious CommunityReligiose Bekenntnisgemeinschaft
which is available under the conditions set forgithie Act on the Legal Status
of Registered Religious Communities Buphdesgesetz Uber die
Rechtspersonlichkeit von religiosen Bekenntnisgesohaftel, which will be
referred to hereinafter as the “1998 Religious Camities Act”. The third is
the Religious SocietyReligionsgesellschaftvhich finds its basis in Article 15
of the 1867 Basic Law The legal framework for recognition of such Redigs
Societies is provided by the 1874 Act concerning tiegal Recognition of
Religious Societies Gesetz betreffend die gesetzliche Anerkennung von
Religionsgesellschaftgrnwhich will be referred to hereinafter as the “487
Recognition Act™™ Such Religious Societies generally have commumitie
worship Kultusgemeindeas their constituent elements, and shall haveast
one such community of worship in accordance withtiSe 1, subsection 2 of
the 1874 Recognition A¢t

7 Joint Guidelines on the Legal Personality of Relig or Belief Communities, adopted by the Venice
Commission  at its 99th Plenary Session in June420CDL-AD(2014)023 available at
http://www.venice.coe.int/webforms/documents/defaspx?pdffile=CDL-AD(2014)023-e

8 Declaration on the Elimination of All Forms of tiérance and of Discrimination Based on Religion
or Belief, UN General Assembly 25 November 1981, UMc. A/RES/36/55, available at
http://www.un.org/documents/ga/res/36/a36r055.htm

° For Austrian legal terms, this Opinion uses thglEh-language translations used by the European
Court of Human Rights in its case-law; see e.gopean Court of Human Rights (ECtHR) 31 July
2008,Religionsgemeinschaft der Zeugen Jehovas and Othéngstria,application no. 40825/98.

10 Basic Law on the General Rights of Nationals ie #ingdoms and Lander represented in the
Council of the Realm, available at
http://www.ris.bka.gv.at/Dokument.wxe?Abfrage=Erv&imentnummer=ERV_1867_142

Article 15 provides that recognised churches afligioeis communities have the right to manifest thei
faith collectively in public, to organise and admter their internal affairs independently, to rémia
possession of acquired institutions, foundationd &mds dedicated to cultural, educational and
charitable purposes, however, they are, like &kkosocieties, subordinated to the law.

Article 16 entitles the supporters of non-recogaiseligious communities to domestic manifestation
of their faith unless it is unlawful or contra bemaores.

" RGBI (Reichsgesetzblatt, Official Gazette of thestian Empire) 1874/68.

12|t is noted here that the manner of citation os#ian legislation will follow the approach takep b
the European Court of Human Rights in ECtHR 3% Rfl08, Religionsgemeinschaft der Zeugen
Jehovas and Others v. Austrapplication no. 40825/98.
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13.

14.

15.

Each of these types of legal personality carriéth w a different status in
national law. The Religious Society offers manyiges, such as the right to
sit on regional education boards; the presumpti@t the Religious Society
possesses the necessary qualifications to operatatep schools and the
exemption from military service for certain indivials involved in spiritual
care or involved in religious teaching, as wellf@sstudents of theology who
are preparing to assume a pastoral function and wghong to a recognised
religious society. It also provides for the exeroptof religious ministers from
jury duty, deduction of income tax up to a cer@mount for contributions, and
exemption from real-estate tax for real propertgcuor religious purposes.
The status in national law of “associations” ande@i®tered Religious
Communities” is similar, but Registered Religiouson@nunity status
additionally involves specific recognition as agelus community.

As to the conditions which must be fulfilled forcognition, these are also
different for each of the three forms of legal peity open to religious or
belief communities in Austria. Under Section 1 loé 2002 Associations Act, a
minimum of two persons may set up a non-profit esdmn, provided that
certain formalities are complied with, such as mgvithe name of the
association, its address, and an outline of thetsigind duties of members.
Under Section 3, subsection 2 of the 1998 Religidommunities Act, those
entities seeking to obtain the status of a Regdt®eligious Community must
comply with largely similar formalities, and, alset out the main principles of
the religious community’s faith and demonstrate thay have a membership
of at least 300 individuals residing in Austria.€Blk individuals may not be
members of another Registered Religious Communityawother legally
recognized Church or Religious Society. Under ®ectil of the 1874
Recognition Act, in order to be recognized as agRels Society, the teaching,
services and internal organisation of an aspiriegoeiation, as well as the
name it chooses, may not be unlawful or morallyen$ive and the
establishment and existence of at least one contynohworship satisfying the
statutory criteria shall be ensured. Moreover, tspective constituent
instrument must contain provisions on the liquioiatof the Religious Society,
which shall also ensure that the assets acquieedarused for ends contrary to
religious purpose¥’

This Opinion does not purport to comment on theeganlegal framework in
the area of religious or belief communities in Aisst It should be noted,
however, that the current system of recognition refigious or belief
communities has certain features which appear warthwider consideration
and amendment. In particular, the system of redmgnias a “Religious
Society” appears legally necessary only becaugetafie 16 of the Basic Law,
which states that “[tlhe members of a legally netagnized confession may
practice their religion at home, in so far as fimactice is neither unlawful, nor
offends common decency”. This provision, in comborawith Article 15 of
the Basic Law, which grants the right of public amadlective manifestation of
the freedom of religion or belief only to ReligioB®cieties, would not appear

13 bid., at par 55.
% |bid., at par 48; it is the understanding of OSOBIHR that the legal situation in Austria in respec
of these issues has not changed since.

7
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16.

17.

18.

to be in line with the subsequent treaty obligatientered into by Austria, such
as the ECHR and ICCPR.

In essence, the starting point of the two provisionthe Basic Law appears to
be that state recognition is a pre-condition fangellowed to practice religion
in public. International human rights law, by c@str, takes as its starting point
that the freedom of religion or belief may be eigd by everyone in public
and in community with others, and permits staté&ric®ns to these rights only
if justified under strict conditions (cf. Article BCHR and Article 18 ICCPR).
International standards recognize that neither dbllective nor the public
exercise of the freedom of religion or belief ibpa is, or should be subject to
prior recognition or permission by the Statelf this basic standard were
transposed into the Basic Law, then it would consetly not appear necessary
to legally recognize Religious Societies (or Recpgh Religious
Communities), since all religious groups and comtines) could then exercise
their rights freely and in public without prior $apermission. Specific legal
acts could then still grant certain privileges &otgular religious communities,
e.g. tax benefits, or exemptions from certain stiatges (as does the draft Law
in question), while ensuring that all religious goomities fulfilling certain pre-
determined criteria have equal opportunities toaimbtsuch privileged®
Consideration should thus be given to amendingchkeil5 and 16 of the Basic
Law to more closely reflect the definition of tireédom of religion or belief as
contained in international instruments, such as,ef@ample, Article 9 of the
ECHR.

3. Recognition and Denial or Revocation of Recogmin of Islamic
Religious Societies

3.1 Grounds for Recognition of Islamic ReligiousiStes

The draft Law regulates the creation of Islamic ifRels Societies and
communities of worship in Austria. It grants a eerof privileges to Islamic
Religious Societies, including the provision ofatsiic spiritual careréligiose
Betreuung for members of the federal armed forces, indigldun penitentiary
institutions, as well as individuals in hospitalsdacare homes (Section 11),
protection of the observance of dietary requiremé8ection 12), the creation
of an Islamic studies section at Vienna Univergi8ection 15) and the
protection of Islamic cemeteries and burial sisction 16).

In its transitional provisions (Section 23, subsgew 1 and 2), the draft Law
specifies that those Islamic Religious Societiest @iready exist at the time
when the Law is adopted (there are currently twiodllscontinue to be
recognized as such, but that the changes in thastituent instruments
required by the then passed Law shall be madene tor the next elections of

15 See the Joint Guidelines on Legal Personality1famnd the sources cited therein.

16 See relevant ECtHR judgments pertaining to eqealinent of religious communities: judgment of
25 September 2012ehovas Zeugen in Osterreich v. Austrégpl. no. 27540/05; judgment of 10
December 200Koppi v. Austriaappl. No. 33001/03; judgment of 9 December 2(B#vez Crkava
“Rije¢ Zivota” and others v. Croatiaappl. no. 7798/08; see also the Freedom of ReligioBelief
Guidelines, par F (2); Joint Guidelines on LegaisBerality, pars 38-42.

8
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19.

20.

21.

their elected bodies. It is also possible for nelarhic Religious Societies to be
created.

The draft Law places the recognition of Islamicigelus Societies under the
authority of the Federal Chancellor (Section 3)otder for an entity to obtain
recognition as a Religious Society, the draft Lagtssout a number of
requirements. A Religious Society must have a seamd lasting continuing
existence and should be economically self-suffic{&ection 4, subsection 1).
The elements of security and lasting continuedtertse are considered to be in
place where the applicant society is a Recognizelgidus Community and
where at least 2/1000 (two in one thousand) opthulation of Austria belong
to the confession in question, i.e. around 17.0@fviduals'’ In addition, it
must use its income and capital only for religipusposes, including charitable
purposes (Section 4, subsection 2), it must haveositive basic attitude
(positive Grundeinstellungowards society and the State (Section 4, suiosect
3) and there may be no unlawful disruption of tleeiety’s relationship to
existing Churches and Religious Societies and leroteligious communities
(Section 4, subsection 4).

Some comments may be made regarding the requirsrf@ntecognition as a
Religious Society under Section 4. First, the regaent of having a basic
positive attitude towards society and the State (gaodsection 3) appears to be
rather vague. Such a generally worded provisioropen to a variety of
interpretations as to when such an attitude wiltbesidered to exist, and thus
risks being applied in an inconsistent manner. Idoee, it is not clear whether
the provision refers to the attitude of the enéipplicant society (which would
be difficult to determine in practice), or partipfor merely to the attitude of its
leaders. It is recommended to clarify this prowisioirther, in particular by
stating how such a positive basic attitude shallédmonstrated, or to remove it
from the draft Law as a requirement for recognition

Second, the requirement that there be no unlawsaliption of the relationship
to existing Churches and Religious Societies, and other religious
communities (subsection 4) is also not clear. WifScult to see when such a
disruption would be considered to exist, and intipalar what type of
disruption would be deemed significant enough tmydeecognition as a
Religious Society (seeing as such denial would nietbe necessary in a
democratic society to protect other vested intsresthe State, such as public
order, or the rights and freedom of others). Moegpit is not apparent what
would be considered a lawful disruption, and whaiuld qualify as an
unlawful disruption. Given the difficulties in dafhg these elements of Section
4, subsection 4, the current wording of this primwisvould likewise risk being
applied in an arbitrary manner. It is recommendaerketnove, or to substantially
clarify this ground for denial of recognition.

17
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3.2 Grounds for Denial of Religious Society Status

22. Under Section 5, subsection 1 (1), the Federal &ibm shall deny the request
for recognition as an Islamic Religious Society wehthis is, in relation to its
doctrine or the application thereof, necessary iemocratic society for the
protection of public security, public order, heatthmorals or for the protection
of the rights and freedoms of others. The sameestios goes on to note that
these grounds will be considered to exist in cadfescitement to illegal
behavior; an impediment to the psychological dgwelent of minors; a
violation of psychological integrity, or where ps&yptherapeutic methods are
used, especially for the purposes of religious atdleation. Additionally,
subsections 2 and 3 provide that recognition asl@iRus Society shall also be
denied where the applicant society’s constituestrinmment does not meet the
requirements of Section 4 or violates Section 6icwlists a range of issues
that must be covered in the constituent instrunfgnth as the society’s name,
seat, acquisition and loss of membership, rightd duties of members, its
doctrine, internal organization, traditions, etc.).

23. The grounds for denial to recognize an Islamic drelis Society mentioned in
Section 5, subsection 1 (1) appear to be wordekasiples of measures which
may be considered necessary in a democratic socidtye interests of, e.g.,
public (or national) security, public order, or thghts and freedoms of
others'® Violations of the psychological integrity of indiuals in general, and
of minors in particular, as well as the use of peyherapeutic measures for the
purposes of religious indoctrination, certainly epp to be of legitimate
concern, and would be relevant in deciding whethereasure is ‘necessary in a
democratic society’. At the same time, it is difficto ascertain what type of
behaviour would be considered grave enough to itotesisuch violations, or
measures in practice, which may also be difficalt prove (or disprove,
depending on where the burden of proof lies). Meeepit may be difficult to
determine whether such violations or measures adertaken by individual
members of an applicant society, or by the soasty whole. There is a risk
that such refusal of recognition, a measure afigatnany different individuals,
would be targeting an entire community, rather ttreose individuals engaging
in these practiceS. The provision as it stands now would appear to be
insufficiently clear to meet the international miple of legality, which requires
that laws shall be clear and foreseeable, andatainterference with the right
to freedom of religion or belief shall be narrovepd clearly worded® It is
thus recommended to remove, or to substantiallyiseevuhe referenced
examples of grounds for denial of legal personadgtained in subsection 1 of
Section 5, subsection 1.

24. Under Atrticle 5 subsection 1 (2), recognition aReligious Society shall also
be denied if the requirements set out under Articlef the draft Law are not
met. Given the unclear nature of these requirememtd the wide range of

'8 It is noted here that these provisions mirror goatent of Section 5, subsection 1 of the 1998
Religious Communities Act.

19 Cf. Joint Guidelines on Legal Personality, par 34.

2 ¢f. ECtHR 26 October 2008asan and Chaush v Bulgariappl. no. 30985/96, par 84.
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25.

26.

27.

28.

29.

possible interpretations of what they mean (see p@r21suprg, the relevant
provisions in Article 4 should be substantively ahed or deleted.

Under Section 5, subsection 1 (3), denial of regagnis also possible if the
constituent instrument of an applicant society dugsmeet the requirements of
Article 6 of the draft Law. This provision, in issibsection 1 (5), requires that a
Religious Society’s constituent instrument must taon a statement of its
doctrine, including a text with the core sourcetsfreligious faith, which shall
be in the German language, and must be separate é&xisting legally
recognized religious societies, confessional smdgetor religious societies
covered by the draft Law. The draft Law specifies tore source of the Islamic
faith as the Quran.

With regard to this particular provision, the redav explanatory note attached
to the draft Law specifies that the translatiorth@ religious text “represent(s)
an important source of clarification for future gtiens concerning whether a
religious teaching is distinct from pre-existingad¢bing”. However, it is
guestionable whether a state body, in this casé-#deral Chancellor, is able
to, or should be involved in determining the natofea religious teaching, and
whether such teaching is the same or different frother teachings or
doctrines.

In this context, it is recalled that, at the inegfanal level, “there is a trend
towards extricating the State from doctrinal anebtbgical matters! A State
should be very reluctant to involve itself in anytters regarding issues of
faith, beliefor the internal organization of a religious gréapvioreover the
European Court of Human Rights has recently remaéfd that “the State’s duty
of neutrality and impatrtiality is incompatible wigmy power on the State’s part
to assess the legitimacy of religious beliefs @& ways in which those beliefs
are expressed? It is thus not up to the State, but rather uphi® religious
entity itself to determine the nature of its radigs teachings, and interpret them
accordingly. In light of the above, it would notpaar appropriate for the
Federal Chancellor to determine whether the raligittaching of an applicant
society is distinct from pre-existing teaching at.nAny such determination
would constitute an interference with the essericth® right to freedom of
religion or belief, which would not be justifiablender international law
standards.

In addition, the various legal acts on recognitwdrother Religious Societies in
Austria do not contain a similar provision. To oduce such a requirement
only for Islamic Religious Societies appears, tf@eeto constitute potentially

discriminatory treatment of these societies, andld/oequire very compelling

reasons in order to be justified under internatidana.

It is also noted here that Islamic Religious Soegetare already recognized
(under the currently applicable 1912 Law on IslaR&ligious Societies, and,
with respect to the Alevi community, by a Law of Ray 2013). To impose

% The Freedom of Religion or Belief Guidelines, atch ECtHR 26 October 2008asan and Chaush
v Bulgaria, appl. no. 30985/96, par 6Metropolitan Church of Bessarabia v. Moldowappl. no.
45701/99, pars 118 and 123.

%2 The Freedom of Religion or Belief Guidelines, at D

B ECtHR 1 July 2014S.A.S. v. Frangeappl. no. 43835/11, par 55.
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30.

31.

32.

33.

this new requirement on them constitutes a changé¢heir existing legal
position. As the Joint Guidelines on Legal Persibpabte, where laws operate
retroactively or fail to protect vested interest$ weligious or belief
organizations, the state is under a duty to dematestvhat objective reasons
would justify a change in existing legislation, asdow that the proposed
legislation does not interfere with the freedonradigion or belief more than is
strictly necessary in light of those objective mas’ Since the draft Law
already foresees the continued existence of twogrdzed Islamic Religious
Societies, it is difficult to see why, with regaa these Religious Societies, it
would be necessary for them to translate the Quead submit the translated
text to the scrutiny of the Federal Chancellor.

Given the concerns raised above, it is therefocermenended to remove the
provision requiring the submission of a Germandiation of the Qur'an from
Section 6, subsection 1 (5).

3.3 Grounds for Revocation of Religious SocietyuSta

Section 5, subsection 2 of the draft Law regulates revocation of the
recognition of Islamic Religious Societies and thwinstituent communities of
worship. It provides that the Federal Chancella@llstevoke the recognition of
a Religious Society, or the legal personality @oanmunity of worship, where
they no longer fulfill the criteria for such recotyon under Sections 4 or 8
respectively (Section 5, subsection 2 (1)). Theefa@dChancellor may also
revoke recognition where a ground for denying redogn continues to exist
despite his/her request to end this situation, aitkre the constituent
instrument of the religious society or the statftea community of worship is
violated, or where obligations related to recogmitare not fulfilled, despite the
request to do so (subsection 1 (2) and (3)).

The reference to Section 4 applies to religiousesies, and means that the
Federal Chancellor shall withdraw recognition ofjde personality of a

Religious Society where its membership falls bektw threshold of 2/1000
citizens. It would also apply if the Religious Setgiis not able to finance itself
independently (subsection 1); where income andtalapie used for purposes
other than religious ones (religious purposes ohesucharitable giving for

religious purposes) (Section 4, subsection 2);he &bsence of a positive
attitude towards society and the State (Sectiosuldsection 3) or where there
exists an unlawful disruption in the relationship eéxisting Churches and
Religious Societies or other religious communitiégibsection 4). The

reference to subsection 8 applies to the constittemmunities of worship,

and would mean that the Federal Chancellor woulde hto order their

dissolution if they were no longer able to supptiemselves financially

(Section 8, subsection 3) or if the community ofrstgp’s membership falls

below 300 members (Section 8, subsection 4).

The provisions aimed at revocation of legal perBgnappear excessively
broad in nature. International standards providd the withdrawal of legal

2 ECtHR 8 April 2014Magyar Keresztény Mennonita Egyhaz and Others wgHry, application no.
70945/11, pars 84 and 104; Joint Guidelines on ILlegesonality, par 34, and the sources cited there.
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34.

35.

36.

personality should be a measure of last réSdtipwever, as they are currently
phrased, revocation of a Religious Society’s stabugevocation of the legal
personality of a community of worship, may alsowda circumstances which
would fall short of this threshold.

In relation to the latter, it appears that 300 pessis a fairly high threshold for
a community of worship. Considering the relativeipall size (in terms of
population) of some municipalities in Austria, ttedatively low percentage of
Muslims in some areas, particularly outside theydarcities, and the wide
variety of backgrounds of Muslims within Austriaany Islamic communities
in Austria (including within the capital itself) mae smaller than this. Since
they may not, under the draft Law, form any asdmria separate from
recognized Religious Societies if they spread #legious doctrine of these
Societies Yerbreitung der Religionslehyethis would mean that such smaller
communities would have to operate without legakpeality. In this context, it
iIs noted that according to international standaaiigaining legal personality
should not be contingent on a religious or beliemmunity having a large
minimum number of membef8.It is therefore recommended to significantly
reduce the minimum number of members required égall personality of
communities of worship. Moreover, Section 8, subeac 4, lists the
preparation of a positive prognosis on the futuegetbpment (presumably of
the community of worship) through the Religious ®8bc as one of the
requirements for obtaining legal personality. Whilds could be a mere
formality, such prognosis could at the same timaybiée difficult to conduct;
Section 8 also does not provide any indicationsviot such prognosis shall
entail. It is recommended to clarify, or deletesthoint.

It is also noted that the grounds which are meetiorior revocation of
Religious Society status may occur entirely inatbrety. The provisions of the
constituent instrument of a Religious Society om ¢hection of leaders may be
violated, for example, when deadlines for theicetsms are missed by a day or
two, or where other relatively minor or technic@lations occur. Such minor
infractions, which have no real negative effecgudtl not lead to the revocation
of recognition of a Religious Society.

Finally, it is noted here that comparable legislkatisuch as, for example, the
Law on the Israelite Religious Society, the Law the Recognition of the
external legal conditions for the Evangelical Clwirar the Law on the Greek-
Oriental Church, does not appear to contain anypewable provision which
would result in revocation of legal personality. heTrestrictions placed on
Islamic Religious Societies, and their constituentnmunities of worship,
therefore appear not only disproportionate, but gleater than those placed on
other, existing Religious Societies and could tfeeee be potentially
discriminatory in nature. It is therefore recommethdo reconsider the wide

% Joint Guidelines on Legal Personality, par 33at§o ECtHR case law relating to the dissolution of
religious associations: ECtHR 8 October 20D&hieti Muhafize Cemiyyeti and Israfilov v. Azejéai
appl. no. 37083/03, para. 82; ECtHR 10 June 20&bpva’s Witnesses of Moscow and others v.
Russia Application no. 302/02, para. 159.

% Joint Guidelines on Legal Personality, par 27. &ee the Venice Commission@pinion on act
ccvi of 2011 on the right to freedom of conscieand religion and the legal status of churches,
denominations and religious communities of Hung&yL-AD(2012)004, par 49.
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37.

38.

39.

40.

range of grounds for revocation of the legal peasipnof Religious Societies,
and communities of worship in the draft Law, anddm@aft more targeted,
narrowly worded provisions.

4. Dissolution of Existing Associations

Under the draft Law, the Federal Chancellor is, wissuing the decision to
recognize Islamic Religious Societies, requiredtder the dissolution of all
those associations whose purpose is to spreadetiygous doctrine of the
recognized Religious Societies (Section 3, subsect). Moreover, the draft
Law provides that such associations are to be ldsddy the Federal Interior
Minister within six months of the entry into foroé the draft Law (Section 23,
subsection 3§’

Dissolution has significant consequences for thetust of these existing
associations and their ability to engage in acéigitFor this reason, dissolution
should be a matter of last resort under internatistandardé® Dissolution of
religious communities may therefore take place anlycase of grave and
repeated violations endangering the public ordentber protected interest, if
no other sanctions can be applied effectively, argen the principles of
proportionality and subsidiarity are complied with.

With regard to the current draft Law, it is diffictio see how this would be the
case. The measure appears to be general in natutegloes not seem to apply
to the specific, individualized circumstances ofsérg associations which
spread religious doctrine covered by Islamic Religi Societies. In particular,
it is not clear why all such associations shoultbanatically be dissolved; this
would appear to lead to a situation where onlyg@ar Islamic Religious
Societies retain legal personality status, whichuldofail to recognize the
diversity within the Islamic Community, and wouldsentially mean that the
State decides that certain (larger) religious gsomay spread Islam, and others
may not. If a group of Muslims wishes to be orgadian the form of an
association in order to spread Islamic doctrine@nthbased on international
religion or belief standards, they should be peeditto do so. Only very
weighty reasons could be adduced for, in individtedes, not allowing this,
including imminent threats of violence, or of vittens of the rights and
freedoms of others. Such blanket dissolution messwould not appear to be,
per se, necessary in a democratic society for tbegtion of public safety and
order, or for other reasons adduced by internatisteandards. It is therefore
recommended to review this provision, and, ultinyate® remove it from the
draft Law.

Moreover, it is assumed here that the provisioro atseans that future
applications for association status by groups seeta spread Islam outside of

" The provisions aimed at dissolution of Islamicistes not forming a part of recognized Islamic
societies appears to mirror Section 2, subsectiaf the 1998 Religious Communities Act, which
requires dissolution of associations in the casesobgnition of religious confessional communities
under that Act.

% gee above, footnote 25.

2 bid.
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recognized religious societies shall be refusethidf is the case, it is noted that
a refusal by the state to accord legal personali#yus to an association of
individuals, based on a religion or belief, likea&viamounts to an interference
with the exercise of the right to freedom of redigior belief, in connection with
the general right to freedom of associatidin order to justify a restriction to
the right to access to legal personality, it mwesshown under Article 9 of the
ECHR and Article 18 of the ICCPR that an interfeeims prescribed by law;
has the purpose of protecting public safety, (m)lrder, health, or morals or
the fundamental rights and freedoms of othersecessary for the achievement
of one of these purposes and proportionate to rtended aim; and is not
imposed for discriminatory purposes or applied @iszgriminatory mannet:

41. Based on these criteria, and also the groundsdsiresased with regard to the
dissolution of associations under pars 38-39 supia,difficult to see how a
future refusal to grant association status to trsesking to spread Islam would
be justifiable. The spreading of religious doctrirse clearly protected by
international standards, and a very high thresim@dds to be met before a
refusal to seek legal personality status for thisppse can be justified. The
measure contemplated in the draft Law would applwalt such associations,
without any individualized justification, and redéess of potential violations
of law. It is also noted that the measure may IBerohinatory in nature, as it
applies only to requests to grant association stiiulslamic associations, and
not for other associations.

42. It could be argued that under current Austrian l#vase wishing to spread
Islam could seek Registered Religious Communityustaor that they could
apply for Religious Society Status. However, asedabove, applications for
status as a Religious Society would require menhigeref two in 1000
individuals residing in Austria (i.e. around 17.000dividuals) whereas
applications for status as a Registered Religious@unity would still require
300 members. This places higher thresholds on tlses&ing status as an
association for the purposes of spreading Islaran tn those seeking to
associate for other purposes, which could constitliscrimination on the
grounds of religion. In the absence of any juddiiien for this, such treatment
would violate Article 14 of the ECHR (prohibitionf aiscrimination) in
connection with Article 9 ECHR (freedom of thougbbnscience and religion).
Moreover, since the measure is a wholesale meadigeting all associations
wishing to spread Islam, it is difficult to see hdhis provision could be

30 ECtHR 1 October 20QXKimlya and Others v. Russiappl. nos. 76836/01 and 32782/@ar 84;
ECtHR 10 June 201Qgehova’s Witnesses of Moscow and others v. Rugsi. No. 302/02, par 101;
ECtHR 17 February 20040rzelik and Others v. Polanéppl. No. 44158/98, par 52 and ECtHR 1
July 1998 Sidiropoulos and Others v. Gree@ppl. No. 26695/95, par 3Dpinion on Legal Status of
Religious Communities in Turkey and the Right ef dithodox Patriarchate of Istanbul to use the
adjective “Ecumenical”’(12-13 March 2010), CDL-AD(2010)005, pars 6 & Jint opinion on the
draft law on freedoms of conscience and religiord amm the laws making amendments and
supplements to the criminal code, the administeatdffences code and the law on the relations
between the Republic of Armenia and the Holy ArareAipostolic Church of the Republic of Armenia
by the Venice Commission and the OSCE/ODIEBBL-AD(2011)028, par 64; Freedom of Religion or
Belief Guidelines, par 8.

3 Joint Guidelines on Legal Personality, pars 5 Hhénd the sources cited there.
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considered proportionate to a legitimate aim, ocessary in a democratic
society. Such blanket prohibition negatively aféecin particular, smaller
groups within Islam which may wish to seek legalspeality status, who are
placed at a disadvantage vis-a-vis larger groups;dould potentially amount
to discrimination of minority communities.

43. More generally, the provisions on dissolution oifsérg association, as well as
the provisions of Section 6 requiring the commaeasitiof worship to be
accounted for as part of Religious Societies, alvegh respect for their diverse
traditions (see in particular Section 6, subsectlof6) and (7)), appear to
combine all Muslims in Austria under a single leati, or at least under the
leadership of certain larger Religious Societiengmized under the draft Law
(see in particular section 7, subsection 1, whietkes the Religious Society the
religious community’s “highest authority”). Thisil&ato recognize the diversity
which may arise within religious communities, irgilg the Islamic
community. In this context, it is noted that Islasnnot a centrally organized
hierarchical religion, and that many smaller groegst which, in addition to
the difficulties posed by acquiring legal persatyasitatus, would perhaps not
even opt for such status, for example because dbeyot feel represented by
the larger Religious Societies. Although the ddadtw requires respect for
diverse traditions to be anchored in the foundmgjruments, this still does not
take into consideration that not all associationshimg to spread Islamic
doctrine may want to exist within the framework afi existing Religious
Society. For the above reasons, it is recommenaeemove the provisions on
the dissolution of associations with the purposesmeading Islam from the
draft Law.

5. Autonomy of Islamic Religious Societies

44. International human rights law provides for thecsaimy of religious or belief
communities’? States should ensure that national law leaves tite religious
or belief community itself to decide on its leadep®, its internal rule¥, the

32 ECHR 9 July 2013Sindicatul “Pastorul cel Bun” v. Romaniaappl. no.2330/09 par 136-138:
ECtHR 12 June 2014kernandez Martinez v. Spaiappl. no56030/07 par 127-130; Joint Guidelines
on Legal Personality, par 319int Opinion on the Law on Freedom of ReligiouiéB®f the Republic

of Azerbaijan by the Venice Commission and the @SBHR, adopted by the Venice Commission at
its 92nd Plenary Session (Venice, 12-13 OctobeR2R02DL-AD(2012)022, par 72Qpinion on the
Draft Law regarding the Religious Freedom and then€ral Regime of Religions in Romania adopted
by the Venice Commission at its 64th plenary sasgMenice, 21-22 October 2005LDL-
AD(2005)037, par 200pinion on the Draft Law on the insertion of ameedis on Freedom of
Conscience and Religious Organisations in Ukraidemed by the Venice Commission at its 68th
Plenary Session (Venice, 13-14 October 20@I)L-AD(2006)030, par 30; Freedom of Religion or
Belief Guidelines, section D.

%3 ECtHR 22 January 200&Lase of Holy Synod of the Bulgarian Orthodox Chufietetropolitan
Inokentiy) and others v. Bulgariappl. nos. 412/03 and 35677/04. par 118-121; s¢elRQ4 March
2003, Serif v. Greeceappl. no. 38178/97, pars 49, 52 and 53; ECtHRO2®ber 2000Hasan and
Chaush v Bulgariaappl. no. 30985/96pars 62 and 78; ECtHR 13 December 200i&tropolitan
Church of Bessarabia v. Moldovappl. no. 45701/99, pars 118 and 123; and ECtH®&&mber
2004,Supreme Holy Council of the Muslim Commurdgypl. No. 39023/97, par 96.

3 Joint Opinion on the Law on Freedom of ReligioudieBeof the Republic of Azerbaijan by the
Venice Commission and the OSCE/ODIHR, adopted éy#nice Commission at its 92nd Plenary
Session (Venice, 12-13 October 2QX2pL-AD(2012)022, par 76.
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substantive content of its belidfsthe structure of the community and methods
of appointment of the clerdyand its name and other symbdidn particular,
the State should refrain from a substantive as sggoo a formal review of the
statute and character of a religious organization.

45. The draft Law foresees that Islamic Religious Soeseshall be independent
and enjoy autonomy in their own affairs (cf. e.gcn 2). However, Section
2, subsection 3 of the draft Law also notes thahsentities may not invoke
their doctrine to avoid implementing State law, eptcwhere the State law in
guestion foresees this possibility. The need fois tprovision may be
questionable, given that all individuals are heldabide by the law of their
country, and that Section 2 does not specify oramaiplicit references to the
exceptions that it refers to. Consideration maystha given to either making
this provision more explicit, or to deleting it.

46. Under Section 17, subsection 1 of the draft Law, dbnstituent instruments of
religious societies, as well as the statutes af gmmmunities of worship and
procedural documents based on these instrumentstaiues, require, both for
their valid adoption and amendment, the approvalef Federal Chancellor.
Any such amendments only enter into force on the atawhich the Federal
Chancellor approves them (Section 17, subsection 3)

47. These measures constitute a very significant ietenice with the autonomy of
Islamic Religious Societies in Austria, as it me#mst such societies will not
be able to introduce even minor or essentially nesat changes to their
constituent instrument without the approval of #hederal Chancellor. The
same applies to the statutes of their constituenmnsunities of worship. As
noted above, under international standards, thernat rules of religious
communities are a matter for those communities Hedwves® except in cases
where interference in the autonomy of a religioosmunity is necessary in a
democratic society and proportionate to a legitevam.

48. It is reiterated here that the draft Law under eaviaims to provide Islamic
Religious Societies with certain privileges, whials,mentioned earlier, even go
beyond the privileges granted to Religious Soceitiegeneral according to the
1874 Recognition Act. For this reason, it may begitimate to subject
prospective Religious Societies to somewhat maensive scrutiny than other
such societies. However, the measures contempiateslection 17 do not
appear to limit the scrutiny of the Federal Chaloceh any way, and there is

3 Interim joint opinion on the law on making amendtseand supplements to the law on freedom of

conscience and religious organisations and on thesl on amending the criminal code; the

administrative offences code and the law on chaotythe Republic of Armenia by the Venice

Commission and OSCE/ODIHRDL-AD(2010)054, paras. 54 & 9Q@pinion on the draft law on the

legal status of a church, a religious community amdeligious group of “The former Yugoslav

Republic of Macedonia”, adopted by the Venice Cassion at its 70th Plenary Session (Venice, 16-

17 March 2007)CDL-AD(2007)005, par 46.

% Report of the UN Special Rapporteur on FreedorRalfgion or Belief on Freedom of Religion or

Belief and Recognition Issues, UN Doc. A/HRC/19/8R,December 2011, par 56.

37 Joint Guidelines on Legal Personality, par 31.

3 Joint opinion on the law on freedom of religiousidfeof the Republic of Azerbaijan by the Venice

Commission and the OSCE/ODIHBDL-AD(2012)022, par 80.

39 See the ECtHR'’s caselaw on general respect foautenomy and internal organization of religious

communities, e.g ECtHR 26 October 2000 Hasan aradi§thv Bulgaria, appl. no. 30985/96, par 62.
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no indication that this scrutiny is merely formalrature’® No reference to the
principles of proportionality or necessity is cantl in Section 17, nor does
this provision mention what shall happen if the &t Chancellor should
refuse to approve (changes to) constituent instnisnaf Religious Societies or
statues of communities of worship.

49. In addition, none of the laws by which other Raligg Societies are recognized,
appear to contain similar provisions. This meanat throspective Islamic
Religious Societies are subject to greater Statéralothan others, and places
them at a distinct disadvantage towards other m@zed Religious Societies.

50. It is therefore recommended to remove the poweahefFederal Chancellor to
approve of (changes to) constituent instrumentkslamic Religious Societies
or the statutes of their constituent communitiesofship. While the draft Law
may require the Islamic Religious Societies to siibtheir constituent
instruments to the Federal Chancellor, he/she sghoat have any influence
over the contents of such by-laws, which shoulduaegeffect based on an
internal procedure of the Religious Society, but Im@sed on the Chancellor's
consent. The same applies to statutes of commsimitizzorship.

51. Similarly, the draft Law appears to foresee theoimement of the Federal
Chancellor in confirming the results of electiohg/she also serves as a final
complaints body under Article 20 in such casess Tneates a very significant
involvement by the Government in the election ofRaligious Society’s
leadership, which is difficult to justify under th@inciple of autonomy. It is
recommended to reconsider the respective provisioAsticle 20.

52. Furthermore, Section 11, while welcome as such.tatos quite explicit
requirements for those persons wishing to exemgpetual care. It should be
noted that in principle, it is for a religious comnity itself to decide who may
exercise spiritual care. Under Section 11, prospedndividuals shall have at
least 3 years of relevant professional experiemcekaowledge of the German
language at the university-qualifying lev&difeprifunyy and shall also have
their main and actual residence in Austria. Thitriets the scope of persons
who will qualify for such tasks, and to an exteaduces the autonomy of the
Religious Societies to select such persons themselvhe situation is slightly
different here, as subsection 3 specifies that ‘thaterial and personnel
expenditure for the provision of services underssghion 1 [of Section 11]
shall be financed by the federal government”. Te ¢xtent that this signifies
that the State also funds the care-givers themsehigher requirements for
candidates may be more legitimate. Nevertheless,relquirements listed in
Section 11 still appear to be unnecessarily résteic(and may prevent
individuals from obtaining spiritual care from tleare-giver of their choice),
and should thus be reviewed, and ideally amendegnooved in their entirety.

53. Another interference with the principle of autonooontained in the draft Law
is the automatic dismissal of religious functioearprovided by Section 14 of
the draft Law in case they have committed crimiaets, or have otherwise
jeopardized public safety or order, health and marathe rights and freedoms
of others. This constitutes a serious limitation tbe right of religious

40 See above, footnote 38.
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54.

55.

56.

communities “to select, appoint and replace thenspnnel in accordance with
their respective requirements and standards” (Piac 16.4, Vienna
Document)*! Although this provision arguably pursues a legitien aim,
automatic dismissal would nevertheless constitute diaproportionate
interference with the autonomy of Religious Soeigtisince the societies
themselves should decide on the appointment or isésin of their
functionaries. This provision should thus be reatered, and ideally deleted.

Similar arguments may be made regarding Sections@hisection 2, which

provides for court-appointed trustees in cases evlaer appointed leader of a
Religious Society or a community of worship hasemded his/her term of
office by more than six months, or is otherwise aiale to function as such. As
stated in the previous paragraph, it should beoug Religious Society itself to
decide on its leadership, and not up to a courther~ederal Chancellor (who
may institute such proceedings before court). Tureeat provision would thus

not appear to be in line with the principle of andgmy of religious or belief

communities. It is recommended to consider delatifrpm the draft Law. At a

minimum, should such provision be maintained, presiconsultations with

remaining religious leaders, as well as the comiguni question, should be
ensured to the maximum extent possible, so thatptbeess of selecting a
trustee fully reflects their needs and wishes.

Finally, it is noted that the draft Law foreseescariculum for Islamic-
theological studies at Vienna University (Secti@) tb be taught by professors
at that University, which is in principle a very eme step. It is noted here
that in principle, religious communities are freeset up their own religious
education facilities in line with their autonomasisitus’? It appears, however,
that the relevant curriculum would not be deterrdiniey the religious
community itself, but would ultimately be contralldoy the University. To
ensure a wider autonomy over the curriculum, ire liwith international
freedom of religion or belief standards, it is necnended to ensure that
Section 15 allows for greater involvement of thdigr@us Societies, and other
Islamic religious communities, in establishing tharriculum of Islamic-
theological studies at the University, while takingp account the diversity of
the Islamic community and teaching. This could beieved, for example, by
requiring wider consultations on the staff and ¢hericulum to be taught with
relevant Religious Societies, and other Islamigm@lis entities. In addition, it
is recommended to consider creating a proper fgcudither than just a
curriculum, on the issue of Islamic theology.

6. Foreign Funding

Section 6, subsection 2 provides that the meanadonal activities aimed at
satisfying the religious needs of its members dalbbtained by the Religious
Society, its communities of worship, or its membion within the country.
This would appear to ban Islamic Religious Socgefrem obtaining financial
means from outside Austria.

*L Cf. also Joint Guidelines on Legal Personality, &
*2 UN Human Rights Committee General Comment 22, giar Vienna 1989, par 16.8, Joint
Guidelines on Legal Personality, par 15.
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60.

61.

International standards protect the right of religi communities to solicit and
receive voluntary financial and other contributiofem individuals and
institutions® This right is not absolute, however. Limitationayrbe justified,
if it is shown that the measure in question is ssagy, proportionate to a
legitimate aim, and non-discriminatory in nattfte.

It is of course possible to imagine individual smeos where a ban on specific
forms of foreign funding may be justified, for exal® when such funding is
being transmitted for the purpose of committingrimmal offence. However,
the measure contemplated by the draft Law contamdimitation as to its
scope, and applies to all foreign funding, whetihas given or received for
lawful purposes or not. It is difficult to see hauch a blanket ban could be
justified as being ‘necessary in a democratic $gcieconsidering how
important it is for religious entities to receive veide range of funding,
including legitimate foreign funding (from charitabgiving to funds to
construct religious edifices, etc.). It is therefeecommended to either remove
the ban on foreign funding, or to replace it withmare targeted provision,
which specifies in detail which types of foreigméling shall be impermissible.
This should be limited to cases where the recefpsuch funding would
constitute a criminal act, or where it would inwlimminent dangers to
national security, public order or the rights areetloms of others.

Violations of this provision may, like other violans of the draft Law, be
subject to various legal sanctions, including manefines under Section 22 of
the draft Law. This provision states that the cotapepublic authority may
ensure implementation of decisions under the diaft by annulling decisions
that are in violation of the law, constituent instrents or organizational
statutes of Religious Societies or their constitiwwammunities of worship. The
authority may then impose monetary fines at the@pyate level, or impose
other measures foreseen by law. This provision ado¢snclude references to
particular articles of the draft Law, and it is shaomewhat unclear which
situations it applies to concretely, and which atmins will lead to which levels
of sanctions.

Considering the need for legal clarity and certaimt the draft Law, it is
recommended to clarify in the draft Law which pabdiuthority may impose
such sanctions, and which sanctions shall be intbdse which precise
infractions. This latter addition could be achieugd including references to
specific other provisions of the draft Law.

7. Freedom of Peaceful Assembly

The draft Law provides special regulation for paldssemblies in two cases:
Section 13, subsection 4 provides for a ban onipwssemblies on certain
Islamic holidays, banning “all avoidable activitisat cause noise, and that

3 Vienna 1989, par 16.4JN Declaration on the Elimination of All Forms afitblerance and of
Discrimination Based on Religion or Beligfar 6 (f); CDL-AD(2006)03@®pinion on the Draft Law
on the insertion of amendments on Freedom of Censeiand Religious Organisations in Ukraine
adopted by the Venice Commission at its 68th PieBassion (Venice, 13-14 October 20@a) 34.

“4 Joint Guidelines on Legal Personality, par 5, #medsources cited there.
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could detract from the festivities, as well as pulassemblies, parades and
processions”. Section 19 mandates public autheriterohibit assemblies and
events for cultural purposes, “should they invoareimmediate threat to the
interests of public security, order, health, natlosecurity, or the rights and
freedoms of others.” It is not clear why the drafiw regulates public
assemblies in these particular cases, insteadawinig these cases to general
legislation on public assemblies. In any event, i@syrictions to the freedom of
peaceful assembly should go no further than iscpiteed by law and necessary
in the interest of national security or public $gfefor the prevention of
disorder or crime, for the protection of healthnmorals or for the protection of
the rights and freedoms of others. (Article 11 ECHRicle 21 ICCPR), as
also specified in Section 19 of the draft Law. Esqiéy in the case of Section
13, subsection 4, it is questionable whether anyhef above apply, as this
provision provides for a general ban on all avoidadictivities which cause
noise, which is a very broad restriction to theeftem of peaceful assembly,
and may not always be considered ‘necessary’ im@imidual, particular case.
It is recommended to remove these provisions from draft Law and to
regulate matters pertaining to freedom of peacafsembly through general
laws regulating public assemblies, so as to endhatall cases are dealt with
individually, based on the specific circumstancesath case.

8. Privacy and Data Protection

The draft Law requires publication on the interoétvarious parts of the
recognition process of Islamic Religious Societils.particular, Section 3,
subsection 2 requires publication of the receiptypplications for Religious
Society status. Although this would certainly setwvenhance the transparency
of the process, it does not appear to exclude thiigation of personal data,
such as the names and addresses of members amcgetbenal information.
This may constitute an excessive interference Witiicle 8 of the European
Convention on Human Rights, which requires Statesespect private and
family life, home and correspondence. While it iy legitimate to publish
some of this information, such as, for example, nlaenes of leaders of the
community seeking recognition, or the contact infation of the prospective
Religious Society, no limitation clause is providedthe draft Law as to the
extent of the personal information which may belishied in the recognition
process. It is recommended to include provisiongmtection of privacy and
personal data in the provisions on publicationndédimation on the recognition
process on the internet, or to make explicit refeeeto applicable data
protection legislation in those provisions.

[END OF TEXT]
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Annex 1:
69/ME XXV. GP — Ministerial Draft — Legal text

Draft

Federal Law of Austria amending the Law on the Reagnition of Adherents to Islam as
a Religious Society Federal law amending the Law ferring to the recognition of the

adherents of Islam as a religious society shall lmnended

The National Assembly of Austria has resolved:

The Law referring to the recognition of the adhé&seof Islam as a religious community,
Imperial Legal Gazette [RGBI.] No. 159/1912, lashemded by the Federal Ministerial
Amendment Bundesministeriengesetz-NoveB914, Federal Legal Gazette | [BGBI. I] No.

11/2014, shall be amended as follows:

Articles 88 1 to 8, and Article 1l shall be replatchby the following provisions:

Chapter 1
Legal Status

Legal Personality under Public Law
81. Islamic religious societies in the Republic of Auwsstare recognized religious societies
within the meaning of Article 15 of the AustriandgalLaw [Staatsgrundgesdteegarding the
general rights of citizens. They have legal perbynander public law.

Autonomy
82. (1) Islamic religious societies organise and adstémi their own internal affairs
autonomously.
(2) As such, Islamic religious societies enjoy #ane legal protection as other statutory
religious societies, both in respect to the exercistheir religion as well as their religious
functionaries. Their teachings, their institutiomsd their customs enjoy the same legal
protection, provided that they do not exist in cadiction to legal regulations.
(3) Religious societies, communities of worshiultusgemeinddnor other subdivisions as

well as their members may not take recourse tarateprovisions or teachings of their
22



OSCE/ODIHR Opinion on the draft Federal Law of Austria amending the Law on
the Recognition of Adherentsto I slam as a Religious Society

religious societies in relation to their duty tosebve general norms of the state, to the extent
that such possibility has not been foreseen byfdderal law applicable to the respective

case.

Acquisition of Legal Personality

83. (1) In accordance with this federal law, Islametigious societies acquire their legal
personality by means of an application and cormedimg decision of the Federal Chancellor
of the Republic of Austria. In accordance with ®f8the Austrian Code of Administrative
Court ProcedurefwGV(, the running of the respective time limit shadl fuspended during
the period of time required to supplement the &pfibn or to conduct a hearing of the
respective parties, extending from the date on kvhie improved application has been
dispatched or on which the parties have been summdhtmthe hearing, until the improved
application or official declaration [of the parfidsas been received, or the respective time
limits have expired.

(2) The Federal Chancellor shall make the rea#ipipplications according to subsection
1 accessible to the general public on an Interrmhdpage installed for the sector
~Kultusamt* [Ministry of Cultural Affairs].

(3) A declaratory decision shall be issued regardimgabquisition of legal personality,
which shall contain the name of the Islamic religiosociety as well as the general
designations of all organs authorised to repreisent

(4) By the same declaratory decision described by stibse3, the Federal Chancellor
shall order the dissolution of all those associgiovhose purpose consists in spreading the
religious doctrine attributed to the respectivégielis society.

(5) Should a religious society undergo re-establishrasna result of the dissolution of
an association which acted in support of the religi confession in question, it may be
presumed, for the purposes of taxation, that a rclesege of legal form has taken place and

that the selfsame tax-paying organ (legal entiag tontinued to exist.

Prerequisites for the Acquisition of Legal Status

84.(1) In accordance with this federal law, Islametigious societies require a secure
and lasting continued existence as well as econsmlfesufficiency in order to acquire
legal personality. Secure and lasting continuedterce is given, if the applicant party is
a publicly registered religious communitgkenntnisgemeindeand if the number of its
members reaches at le&gter thousand of the total population of Austriacading to the
last census. The applicant party must provide exid®f the latter.

(2) Earnings and assets [of the religious societgly be used exclusively for
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religious purposes, which also include non-profiéednd charitable purposes based on
their religious orientation.

(3) [The religious society must have] a positiveibaattitude in relation to society
in general and in relation to the state.

(4) There shall be no unlawful disruption of théatienship to existing churches,

religious societies, and other religious commuaitie

Denial and Revocation of Legal Personality
85. (1) The Federal Chancellor shall deny the acqorsibf legal personality if
1. With respect to the religious teaching and igligation, this is deemed necessary in
a democratic society to protect the interests dlipwsecurity, public order, health and
morals essential to a democratic society, or téegidhe rights and freedoms of others;
this is especially the case in connection withitlegement to punishable and unlawful
behaviour, where the normal psychological develagneé minors is curtailed, where
[a person’s] psychological integrity is violatesdawhere psychotheraupeutic methods
techniques are applied, in particular for the peg® of disseminating religious
doctrines;
2. aprerequisite according to § 4 is lacking;

3. aconstituent instrument does not correspond to § 6

(2) The Federal Chancellor shall revoke the redagnif the religious society or the
legal personality of a community of worshipo by ldeatory decision, if

1. a decisive prerequisite for obtaining legalustah accordance with 8 4 or 8 8 no
longer exists,

2. a reason for denial in accordance with subsedtiexists, to the extent this reason
persists despite [the applicant party having beegliested to obviate this reason for
denial,

3. unconstitutional conduct or conduct in violatmirelevant statutes persists, despite
a request to end this conduct, or

4. duties related to the recognition have not hakiled, despite the request to do so.
(3) The denial or revocation of legal status shallmade accessible to the general

public on an Internet homepage installed for thetese,Kultusamt® [Ministry of
Cultural Affairs].
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Chapter 2

Organisation and Tasks

Constituent Instruments of Islamic Religious Socie¢s
§ 6. (1) The constituent instrument of an Islamic reli society created within the
framework of [this society’s] internal affairs, $heontain the following information in
order to acquire legal force within the public sect
1. the name and abbreviated designation, througthvwthe religious society
becomes clearly identifiable and confusion withestchurches or religious
societies, associations, institutions, and otbgall forms is necessarily excluded;
2. the main seat of the religious society;
3. acquisition and loss of membership status;
4. the rights and duties of members;
5. a presentation of teachings, including a textsxfential sources of faith (Quran),
which renders the content in the German languabé content shall be
distinguishable from existing legally recognizedligieus societies, publicly
registered religious communities, or other religi@ssociations acknowledged by the
state in accordance with this federal law;
6. the internal organisation, whereby at least camitres of worship
[Kultusgemeindgmmust be provided for;
7. the appropriate consideration of all traditioasisting within the religious
community;
8. the manner of appointing, length of tenure, @ischissal of its organs;
9. the manner of providing religious instructiordats corresponding supervision,
which shall foresee the participation of commusitxé worship Kultusgemeindgn
10. provision of financial means, their administatand accounting;
11. the arbitration of disputes within the religiapciety;

12. [the procedure for] drafting and amending thiestituent instrument.

(2) The religious society, communities of worship,their respective members shall
provide financial means for the customary duty aifsfying the religious needs of

their members within domestic borders. .

Tasks of a Religious Society

8 7. In particular, a religious society is obligated
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1. to represent the interests of its members, to #tene that these interests
exceed the scope of influence attributable to anrmonity of worship; the
religious society functions as the highest autiidior the religious community in
general;

2. to submit the constituent instrument of the religiosociety as well as
statutes of the communities of worship, amendmentke latter, and report changes

in the composition of its organs to the FederalrClkHor.

Communities of Worship
8§ 8.(1) Communities of worship are part of the Islamgkgious community and are at
the same time bodies with legal personality unddalip law. They shall act to satisfy
the religious needs of their members and make ablailthe respective institutions to
accomplish this.
(2) Communities of worship may establish or adminigtetitutions in order to fulfil
the tasks put forth in subsection 1, or declarestmg institutions to be under the
administration of the community of worship. Instituns jointly administered by
several communities of worship may only be foundét their mutual  consent and
the approval of the religious society.
(3) Communities of worship may only be establishietheir continued existence and
capability for economic self-sufficiency are enslre
(4) The new establishment of a community of worgieiguires at least 300 members
or 100 adult members and a positive prognosis caimag its future development by
the religious society.
(5) Every community of worshipust formulate its own statute which, in order to
acquire effect within the public sector [shall cinj:
1. The name and abbreviated designation of the aoritynof worship, whereby the
religious society shall be clearly identifiable aodnfusion with other churches or
religious societies, associations, institutiongnownities of worship and other legal
forms shall be excluded:;
2. the main seat of the community of worship;
3. acquisition and loss of membership status;
4. the rights and duties of members;
5. regulations concerning the internal organisat@pecially an index of members and
the manner of participating in religious instrocti
6. regulations concerning the manner of appointimggth of tenure, and dismissal of

its organs;
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7. regulations concerning the provision of finaheigans, their administration and
accounting;

8. regulations concerning the arbitration of diggutvithin the community of worship;
and

9. [the procedure for] drafting and amendingdtagute.

(6) In the event that the community of worship is digsd, the organs which were last
active within the community must administer itsedssn agreement with the religious

society.

Chapter 3

Rights and Duties of Religious Societies

Naming Rights and Protection of Religious Designatins
8§ 9. (1) A religious society may exercise its right ¢cboose a name within the
parameters put forth by § 6 subsection 1 (1).
(2) The names of a religious societyd of its communities of worship, as well as all
notions derived from them, may only be used with aipproval of the religious
society or community of worship.
(3) Designations which are capable of leading eethird parties to assume a legal
connection to specific institutions of a religiogmciety, a community of worship, or
similar institutions outside of Austria, may onlg lused with the approval of the
religious society.
(4) In case these provisions are violated, thegimls society as well as every
affected community of worship may exercise the trighh apply to the Federal
Chancellery to initiate measures to terminate flegal situation, provided that
criminal law provisions are not applicable. Suclplegation shall be decided within

four weeks.

Right of Expert Assessment
810. (1) Islamic religious societies are authorisedubmit to legislative organs and
administrative organs at all levels expert asseswnefficial statements, reports, and
proposals regarding issues which concern legaltpgrized churches and religious
societies in general, as well as Islamic religisosieties in particular.

(2) Lawmaking measures and decrees, which affect therreat legal relations of
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Islamic religious societies, shall be submittedthe religious societies for their
official comment within an appropriate time limiprior to their adoption or

issuance respectively.

Right to Religious Ministry in Special Institutions and Youth Education

§ 11. (1) Religious societies shall have the right tovite spiritual care to those

members, who

1. are members of the national armed forces, or

2. are detained in prison or detention facilities, or

3. have been committed to public health institutiomst@ care, or similar
institutions.

(2) With respect to the matters described in sulsed, only such persons may be
considered who, based on their training and dueatong their main and general
residence in Austria, are professionally and pakprsuitable to conduct such
activities. In all confessional matters, these @essare subordinate to the religious
society and in all other matters, they are subattdio the respective management
of the institution. Professional qualification islp considered to exist in cases
where the respective individuals have successfubiypleted studies in Islamic
theology in compliance with 8 15, or comparable cadional training. Personal
gualification requires at least 3 years of relevamfessional experience and
knowledge of the German language at the univergiglifying level
[Reifeprufunyy Furthermore, authorisation from the respectigkarhic religious
society is required.

(3) The material and personnel expenditure forpiowision of services described
in subsection 1 (1) shall be financed by the fddgwaernment.

(4) Islamic religious societies and their members authorised to guide their
children and youth through all traditional custoraed to educate them in

accordance with religious doctrines.

Dietary Regulations

812. (1) Religious societieshall have the right to organise the productiormefat
products and other food items in accordance withititernal regulations of their
religious community.

(2)  With respect to meals for members of a religiouswmminity in the armed

forces, in detention and prison facilities, pulbl@spitals, nursing or care, or similar

institutions, as well as public institutions of leimg, consideration must be shown
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for the internal dietary regulations of religiougieties.
Holidays

813. (1) Islamic holidays shall be granted state pratectTheir dates shall be
determined in accordance with the Islamic caleridays begin at sunrise and continue
until the sunset of the following day.

(2) Holidays of the Islamic religious community in Ariatare

a) Ramadan (Eid al-Fitr),

b) Feast of the Sacrifice (Eid al-Adha),

c) Ashura.

(3) Islamic- Alevi holidays are

a) fasting days and holidays in commemoration efHbly Hizir (Day of Hizir),

b) birth of the Holy Ali (Nevruz Holiday),

¢) Proclamation of Ali as Muhammad’s successor (Jddum)

d) Feast of the Sacrifice (Eid al-Adha/Kurban Bayija

e) Ashura (mourning and fasting period in commertaneof the martyrdom of the

Holy Husayn).

(4) On the days specified in subsections 2 and 3,validable activities that

cause noise, and that could detract from the fésty as well as public assemblies,

parades and processions, are forbidden in theityi@hplaces of worship and other

spaces and facilities used for religious servidemmunities of worship.

Dismissal of Functionaries

814. A religious society and a community of worship Ikldésmiss its functionaries,
including religious functionaries who have beenvicted by Austrian courts and
sentenced to more than one year of imprisonmertideing committed one or several
punishable activities with intent, or who, by theitions, endanger public security,

order, health and morals, or the rights and freedofhothers in a lasting manner.

Studies in Islamic Theology
§15.(1) From 1 January 2016, the federal governmerit steste for Islamic religious
societies regular studies in Islamic theology &t tniversity of Vienna to ensure the
academic education of young clergy and for the @sgpof theological research and
teaching, which shall provide up to six positions teaching staff. In accordance with
8 108 subsection 3 of the Austrian University Adnjversitatgeseizas a collective
agreement regarding the employment of universitssg@el, university professors,
university lecturersfpozenteh private lecturersHrivatdozenteh as well as associate
professors are eligible to be part of the teacbiaff.
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(2) Prior to filling the positions described in subsattl, religious societies
shall be informed about the person under considerand shall have the chance to
submit an official declaration [concerning this diate] within a time limit of at

least four weeks, prior to the execution of thespenel decision.

Islamic Cemeteries
816.(1) Islamic cemeteries, or sections of cemetedssestablished on a long.-term
basis. Their dissolution, closure, or the exhummattd individual graves is not
permissible. Exceptions require the approval ofrdsponsible religious community.
(2) Burials at Islamic cemeteries, or sectionsasheteries, may only be carried out

with the consent of the responsible religious comityu

Chapter 4

Cooperation between Religious Societies and the &a

Legal Validity of Internal Decisions of Religious 8cieties

817.(1) The constituent instrument of a religious sggiéhe statutes of communities
of worship, as well as rules of procedure basedube latter, such as the religious tax
regulation and election procedures in particulad #heir amendments, require the
approval of the Federal Chancellor to acquire |égale.

(2) Information on organs which possess representdtauthorisation on the basis of
constituent instruments or statutes, as well asgper officially employed by religious
entities, shall be submitted to the Federal Chémrcalithout undue delay following
their election or appointment by the religious s6ci(§ 7 no. 2).

(3) Amendments to regulations in compliance withbsaction 1, as well as
appointments of representational organs, acquya ferce on the same day on which
the Federal Chancellor confirms them. He/she shake this information accessible to
the general public on an Internet homepage instalte the sector ,Kultusamt"

[Ministry of Cultural Affairs].

Duties of Disclosure
§18. The religious society and the Republic [of Austi@g obligated to inform one
another about events that affect matters regulbyethis federal law. This applies

especially to the initiation and termination of gedures, the imposition of prison
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sentences for the group of persons listed in &&4yell as the internal legal remedies
of religious societies against elections withinttfeigious society or a community of

worship.

Prohibition of Events
819. Public authorities may prohibit assemblies and &vdor cultural purposes,
should they incur an immediate threat to the irgisref public security, order, health,

national security, or the rights and freedoms beds.

Elections
§20. (1) In the event that representational organs@erdons officially employed by
religious entities are appointed following an dlatt the electoral process must be
adequately defined in the respective constituestrument, the statutes, or rules of
electoral procedure, so as to ensure verificatfdheelectoral process.
(2) In the event that representational organs amcgms officially employed by
religious entities are appointed by election, eymryson authorised to actively exercise
his/her voting rights based on election regulatiomder subsection 1, also has the right
to submit a formal complaint regarding the condoftthe election to the Federal
Chancellor, once internal legal remedies within thkgious community have been
exhausted.
(3) Should no communication concerning legal prdoegs within the religious
community, or should no complaint on the basisutifsection 2 be received within 14
days after receipt of the election announcemeast) the Federal Chancellor shall take
note of the election result and issue a declarationconfirm the election

announcement.

Appointment of Trustees

§21. (1) Should the official term of office for repredational organs of a religious
society or community of worship be exceeded byast six months, or should these
organs be capable of incapacitated for other reagmrblic authorities shall call upon
the respective religious society or community ofrstdp to carry out the requisite
elections within a time limit of one to six months, to reinstate these powers of
representation in another manner consistent wighcdnstituent instrument or its
statutes.

(2) If the religious society or community of worghdoes not respond to such request,
and if neither the religious society nor the comityunf worship have submitted an
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application to appoint a trustee to the competenttc the Federal Chancellor shall

submit such an application to the competent court.

Enforcing the Decisions of Public Authorities
§ 22 In order to enforce decisions arising from tladdral law, public authorities may
repeal resolutions which exist in contradictionldav, constitutions, and statutes by
means of a decree, and also impose monetary pEnaltian appropriate amount or

take other legally viable measures.

Chapter 5

Final Provisions

Existing Religious societies, Communities of Worshj Constituent Instruments,
and Statutes

823 (1) The continued existence of the Islamic Religi Community in Austria,
Federal Law Gazette No. 466/1988 (BGBI.) and thiam&-Alevi Religious
Community in Austria, Federal Law Gazette 1l No312)13 (BGBI. II), as well as that
of their subgroups with their own legal personaldiyall remain unaffected. They are
religious societies according to this federal [&vithin fourteen days after this federal
law has aquired legal force, declaratory decisfaosfirming this] shall be issued in
accordance with 8§ 3 subsection 3.
(2) Constituent instruments, statutes, and eleatgdns remain in force. They must be
made compliant with the provisions of this feddaal. Necessary adjustments shall be
made in due time, to ensure that they are in fimcéhe next scheduled elections.
(3) Association whose purpose consists in spreaditigious doctrine espoused by a
religious society in accordance with this fedeaal,|land which exist at the time when
this federal law acquires legal force, shall besaliged by formal declaratory decision
of the Federal Minister of the Interior within smonths after the entry into force of

this federal law. § 3 subsection 5 shall then applyuch associations accordingly.
Entry into and Termination of Legal Force

§ 24.This federal law enters into force at the endhaf day on which it has been

officially published in the Federal Law GazetBuhdesgesetzblatt
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Executive Clause
8 25.The Federal Chancellor is entrusted with the execuwf this federal law, insofar

as another federal minister is not competent basdddividual provisions of law.
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